NTSB Order No.
EM 76

UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BQARD
WASHI NGTON, D. C.
Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQOARD
at its office in Washington, D. C
on the 25th day of Septenber 1979.
JOHN B. HAYES, Commandant, UNI TED STATES COAST GUARD
V.
W LLI AM HENRY HARDSAW Appel | ant
Docket ME-74

CPI Nl ON AND ORDER

Appel lant, WIlliam H. Har dsaw, seeks review of the
Commandant's decision (Appeal No. 2138) affirmng the 3-nonth
suspension of his license (No. 05295) for negligence while

operating the tug COLUMBI A

Appel |l ant had appealed to the Commandant from the initia
decision of Admnistrative Law Judge Charles J. Carroll, Jr.,
i ssued following the hearing.? The law judge found that on
Septenber 15, 1977, appellant was operating the COLUMBI A, pushing
the crane barge JAN B in the vicinity of the San Franci sco- Gakl and
Bay Bridge; that appellant failed to ascertain that the crane's
hei ght was 195 feet above the water; and that he attenpted to pass
under the bridge at a point where the clearance was | ess than 184
feet, doing damage to both the bridge and the crane barge. These
facts were stipulated by appellant, who entered a plea of guilty to
t he charge of negligence.

The only issue at the hearing and on appeal has been the
appropriate sanction. Appel l ant, who has been represented by
counsel throughout the proceeding, contends that the 3-nonth
suspension inposed by the law judge should be set aside or
substantially reduced. More specifically, appellant argues that:
(1) The law judge's reference to and reliance on the table of
average orders? in assessing sanction was in effect an unwarranted

!Copi es of the decisions of the Commandant and | aw judge are
at t ached.

246 CFR 5. 20- 165.



restraint upon his discretion since the table is not an "average"
of any kind; (2) the Chief Admnistrative Law Judge inpairs the
free exercise of judicial discretion of other |aw judges because he

regularly criticizes those sanctions he feels to be too |enient;
(3) the law judge m sclassified appellant's offense; and (4) the
sanction was inordinately harsh. Counsel for the Commandant has
filed a brief in opposition.

Upon consideration of the briefs and the entire record, we
have determned that the |law judge's findings of fact, as affirned
by the Commandant, are supported by reliable, probative, and
substantial evidence. We adopt those findings as our own and
conclude therefrom that appellant's negligence was established.
Moreover, we agree that, under the circunstances of this case
appel l ant's negligence warranted the sanction here inposed.

The introductory | anguage to the scale of orders contains the
foll om ng caveat:

(a) The Table 5.20-165 is for the informati on and gui dance of
adm ni strative |law judges. The orders listed for the various
of fenses are average only and should not in any manner affect
the fair and inpartial adjudication of each case on its
i ndi vidual facts and nerits.

We view this regulation as a legitinmate attenpt by an agency to
create sonme degree of uniformty without being so restrictive as to
tie a law judge's hands in tailoring a renedy to fit individua

cases. Properly applied, the table will tend to have the effect of
treating like cases in a simlar fashion for purposes of sanction.

W will not, as suggested by appellant, presune that Coast Guard
| aw judges ignore the clear and unequi vocal discretion granted them
in discharging their responsibilities under this regulation, nor do
we find that the offense was msclassified under the table of
average orders by the | aw judge. The charge was "negligence" and
the specification sets forth the breach of a duty of due care and
t he damage resulting therefrom This offense clearly net the
description in the table for ordinary negligence.?

Appel l ant al so seeks an investigation of his claimthat the
Chief Adm nistrative Law Judge is exercising inproper "comand

35ld. Negligence is listed under G oup D offenses as "Negl ect
of  duty; damage to ship, car go, or personnel (ordinary
negligence)". See also 46 CFR 5.05-20(a) (2) for the definition of
negl i gence.
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i nfluence" over Coast Guard |aw judges.* That is beyond our
function of appellate review Absent any showi ng of an attenpt to
influence the law judge in this case, the affidavit does not
provide any basis for invalidating the initial decision.?®

Turning to the period of suspension, appellant has presented
no legitimate mtigating factors which would warrant a reduction in
the sanction. The fact that the collision was the product of a
"m st ake" does not dimnish the seriousness of the offense which
caused property damage and endangered |life. Al t hough the
negligence in this case was not gross or wilful, the | esser degree
of negligence herein does not obviate the need for a sufficient
sanction to instill in appellant a regard for the inportance of
greater caution in the future.

ACCCRDI NA&Y, |IT IS ORDERED THAT:

1. The instant appeal be and it hereby is denied; and

2. The order of the Commandant affirm ng the suspension of
appellant's license by the law judge be and it hereby is
af firnmed.

KING Chairman, DRIVER, Vice-Chairman, MADAMS, GOLDVAN and
BURSLEY, Menbers of the Board, concurred in the above opinion and
or der.

‘Appel lant's claimrests on an affidavit of his counsel which
states that "On several occasions | have been advised by Coast
Guard personnel, believed by ne to be know edgeabl e, that sentences
of the Admnistrative Law Judge...are reviewed by the Chief
Adm ni strative Law Judge in Washi ngton, and that cases wherein the
Chi ef Judge believes the trial sentences to be too |enient adverse
criticismis expressed to the sentencing judge."

SPetition of Cooper, 2NTSB 1503 (1975), aff'd 546 F. 2d 870
(10th Gr. 1976). The statenent therein that the affidavits
al I eging command i nfluence were "utterly lacking in specificity and
insufficient to raise any justiciable issue" (at 1505) applies with
equal force in this case.
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